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ANSWER 1

(A) The paid up share capital of S Ltd.is Rs. 1,00,00,000 divided into 10,00,000 equity
shares of Rs. 10 each. Of this, H Ltd. is holding 6,00,000 equity shares.

Hence, H Ltd. is the holding company of S Ltd. and S Ltd. is the subsidiary company of H
Ltd. by virtue of section 2(87) of the Companies Act, 2013.

In the instant case,

As per the provisions of sub-section (1) of Section 19 of the Companies Act, 2013,
no company shall, either by itself or through its nominees, hold any shares in its
holding company. Therefore, S Ltd. cannot make further investment in equity
shares of H Ltd. during 2018-19.

As per second proviso to Section 19, a subsidiary company shall have a right to
vote at a meeting of the holding company only in respect of the shares held by it
as a legal representative or as a trustee. Therefore, S Ltd. can exercise voting rights
at the Annual General Meeting of H Ltd. only in respect of 1% shares held as a legal
representative of a deceased member of H Ltd.

Section 19 also provides that no holding company shall allot or transfer its shares to
any of its subsidiary companies and any such allotment or transfer of shares of a
company to its subsidiary company shall be void. Therefore, H Ltd. cannot allot or
transfer some of its shares to S Ltd.

(4 Marks)

(i) Transfer to reserves (Section 123 of the Companies Act, 2013): A company
may, before the declaration of any dividend in any financial year, transfer such
percentage of its profits for that financial year as it may consider appropriate to the
reserves of the company. Therefore, the company may transfer such percentage of
profit to reserves before declaration of dividend as it may consider necessary. Such
transfer is not mandatory and the percentage to be transferred to reserves is at the
discretion of the company.

As per the given facts, YZ Limited has earned a profit of Rs. 910 crores for the
financial year 2017-18. It has proposed a dividend @ 10%. However, it does not
intend to transfer any amount to the reserves of the company out of current year
profit.

As per the provisions stated above, the amount to be transferred to reserves out of
profits for a financial year is at the discretion of the YZ Ltd. acting vide its Board of
Directors. (2 Marks)

(ii) As per the proviso to section 127 of the Companies Act, 2013, no offence will
be said to have been committed by a director for adjusting the calls in arrears
remaining unpaid or any other sum due from a member from the dividend as is
declared by a company.

Thus, as per the given facts, M/s Future Ltd. can adjust the sum of Rs. 50,000 unpaid
call money against the declared dividend of 10%, i.e. 5,00,000 x 10/100 = 50,000.
Hence, Karan’s unpaid call money (Rs. 50,000) can be adjusted fully from the
entitled dividend amount of Rs. 50,000/-. (2 Marks)
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(i) As per section 141 (3)(d)(i) of the Companies Act, 2013, an auditor is disqualified
to be appointed as an auditor if he, or his relative or partner holding any security of
or interest in the company or its subsidiary, or of its holding or associate company or
a subsidiary of such holding company.

Further as per proviso to this Section, the relative of the auditor may hold the
securities or interest in the company of face value not exceeding of Rs. 1,00,000.

In the present case, Mr. Aakash (relative of Mr. Prakash, an auditor), is having
securities of ABC Ltd. having face value of Rs. 70,000 (market value Rs. 1,10,000),
which is within the limit as per requirement of under the proviso to section 141
(3)(d)(i). Therefore, Mr. Prakash will not be disqualified to be appointed as an
auditor of ABC Ltd.

As per section 141(3)(d)(ii), an auditor is disqualified to be appointed as an
auditor if he or his relative or partner is indebted to the company, or its subsidiary,
or its holding or associate company or a subsidiary of such holding company, in
excess of Rs. 5 Lacs.

In the instant case, Mr. Ramesh will be disqualified to be appointed as an auditor of
MNP Ltd. as he indebted to MNP Ltd. for Rs. 6 lacs.

(4Marks)

(D) (i) According to Section 134 of the Indian Contract Act, 1872, the surety is discharged by any
contract between the creditor and the principal debtor, by which the principal debtor is released
or by any act or omission of the creditor, the legal consequence of which is the discharge of the
principal debtor. In the given case, B does not supply the necessary material as per the
agreement. Hence, Cis discharged from his liability.

(ii) Accordingto Section 136 of the Indian Contract Act, 1872, where a contract to give time to the
principal debtor is made by the creditor with a third person and not with the principal debtor, the
surety is not discharged. In the given question the contract to give time to the principal debtor is
made by the creditor with X who is a third person. X is not the principal debtor. Hence, A is not
discharged. (4 Marks)

(E) According to section 44 of the Negotiable Instruments Act, 1881, when the
consideration for which a person signed a promissory note, bill of exchange or cheque
consisted of money, and was originally absent in part or has subsequently failed in
part, the sum which a holder standing in immediate relation with such signer is entitled
to receive from him is proportionally reduced.

Explanation—The drawer of a bill of exchange stands in immediate relation with the
acceptor. The maker of a promissory note, bill of exchange or cheque stands in
immediate relation with the payee, and the indorser with his indorsee. Other signers
may by agreement stand in immediate relation with a holder.

In the given question, Singh is a party in immediate relation with the drawer (Ram) of
the cheque and so he is entitled to recover only the exact amount due from Ram and
not the amount entered in the cheque. However, the right of Chandra, whois a
holder for value, is not adversely affected and he can claim the full amount of the
cheque from Singh.

(3 Marks)
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ANSWER 2

(A) According to section 62 of the Companies Act, 2013, where at any time, a company having a
share capital proposes to increase its subscribed capital by the issue of further shares, such
shares shall be offered—

(@) to persons who, at the date of the offer, are holders of equity shares of the company in
proportion, as nearly as circumstances admit, to the paid-up share capital on those
shares by sending a letter of offer subject to the following conditions, namely:-

the offer shall be made by notice specifying the number of shares offered and limiting
a time not being less than fifteen days and not exceeding thirty days from the date of
the offer within which the offer, if not accepted, shall be deemed to have been
declined;

unless the articles of the company otherwise provide, the offer aforesaid shall be
deemed to include a right exercisable by the person concerned to renounce the
shares offered to him or any of them in favour of any other person; and the notice
referred to in clause (i) shall contain a statement of this right;

after the expiry of the time specified in the notice aforesaid, or on receipt of earlier
intimation from the person to whom such notice is given that he declines to accept
the shares offered, the Board of Directors may dispose of them in such manner which
is not dis-advantageous to the shareholders and the company.

In the instant case, X Ltd. issued a notice on 15t Feb, 2018 to its existing shares
holders offering to purchase one extra share for every five shares held by them.

The last date to accept the offer was 20th Feb, 2018 only. Mr. Kavi has given an
application to renounce the shares offered to him in favour of Mr. Ravi, who is not
a shareholder of the company.

As nothing is specified related to the Articles of the company, it is assumed offer
shall be deemed to include a right of renunciation. Hence, Mr. Kavi can renounce
the shares offered to him in favour of Mr. Ravi, who is not a shareholder of the
company.

In the second part of the question, even if Mr. Ravi is a shareholder of X Ltd. then
also it does not affect the right of renunciation of shares of Mr. Kavi to Mr. Ravi.

(6 Marks)

(B) Under section 102(2)(b) of the Companies Act, 2013, in the case of any meeting other
than an Annual General Meeting, all business transacted thereat shall be deemed to be
special business.

Further, under section 102(1), an explanatory a statement setting out the following
material facts concerning each item of special business to be transacted at a general
meeting, shall be annexed to the notice calling such meeting., namely:-

(@) the nature of concern or interest, financial or otherwise, if any, in respect of each
items, of:
() everydirector and the manager, if any;
(i) every other key managerial personnel; and
(i) relatives of the persons mentioned in sub-clauses (i) and (ii);

any other information and facts that may enable members to understand the
meaning, scope and implications of the items of business and to take decision
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thereon.

The information about the amount is also a material fact that may enable
members to understand the meaning and implication of items of business to be
transacted and to take decision thereon.

Section 102 also prescribes ordinary businesses for which explanatory statement is
not required.

Part (i) of the question relating to increase in the Authorized Capital falls under
special business and hence in the absence of amount of proposed increase of
share capital, the notice will be treated as invalid.

Part(ii) is an ordinary business and hence explanatory statement is not required.
However, considering the two resolutions mentioned in the question are to be
passed in the same meeting, notice of the meeting is invalid.

Thus, the objection of the shareholder is valid since the details on the item to be
considered are lacking.

The information about the amount is a material fact with reference to the proposed
increase of authorized share capital and remuneration of Mr. Prateek as the auditor.

The notice is, therefore, not a valid notice under Section 102 of the Companies Act,
2013.

(4 Marks)

(C) Section 148 of Indian Contract Act 1872 defines 'Bailment' as the delivery of goods by one person
to another for some purpose, upon a contract that they shall, when the purpose is accomplished,
be returned or otherwise disposed of according to the direction of the person delivering them.

According to Section 149 of the Indian Contract Act, 1872, the delivery to the bailee may be made
by doing anything which has the effect of putting the goods in the possession of the intended
bailee or of any person authorised to hold them on his behalf. Thus, delivery is necessary to
constitute bailment.

Thus, the mere keeping of the box at Y’s shop, when Mrs.A herself took away the key cannot
amount to delivery as per the meaning of delivery given in the provision in section 149. Therefore,
in this case there is no contract of bailment as Mrs. A did not deliver the complete possession of
the good by keeping the keys with herself.

(4 marks)

According to section 27 of the General Clauses Act, 1897, where any legislation or
regulation requires any document to be served by post, then unless a different
intention appears, the service shall be deemed to be effected by:

() Properly addressing
(i) Pre-paying, and
(i) Posting by registered post.

A letter containing the document to have been effected at the time at which the letter
would be delivered in the ordinary course of post.
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The facts of the question are similar to a decided case law, wherein it was held that
where a notice is sent to the landlord by registered post and the same is returned by
the tenant with an endorsement of refusal, it will be presumed that the notice has been
served. Thus, in the given question it can be deemed that the notice was rightfully
served on Mr. Vyas.

(3 Marks)
ANSWER 3

(A) Section 40(6) of the Companies Act, 2013 provides that a company may pay
commission to any person in connection with the subscription to its securities
subject to such conditions as may be prescribed. Rule 13 of the
Companies(Prospectus and Allotment of Securities) Rules, 2014 provides the
conditions. As per Rule 13(c) of the Companies (Prospectus and Allotment of
Securities) Rules, 2014, the rate of commission paid or agreed to be paid shall not
exceed, in case of shares, five per cent of the price at which the shares are issued or
a rate authorised by the articles, whichever is less.

In the instant case, Modern Jewellery Ltd. decides to pay 5% of the issue price gap
of shares as underwriting commission to the underwriters, but the Articles of the
company authorize only 4% underwriting commission on shares.

Hence, the company can only pay a maximum of 4% underwriting commission on shares.

(2 Marks)

(B) (1) As per section 139 read with relevant Rule 6 of the Companies (Audit &
Auditors) Rules, 2014, in case of an auditor (whether an individual or audit
firm), the period for which the individual or the firm has held office as auditor
prior to the commencement of the Act shall be taken into account for
calculating the period of five consecutive years (individual) or ten consecutive
years (audit firm), as the case may be.

As per the stated facts, SM & Co. are statutory auditors of M/s. Global Ltd. for
past seven years as on 1.04.2018. Accordingly, SM & Co. can continue as statutory
auditors of M/s. Global Ltd. for 3 more years i.e., till 31.03.2021.

(2) Section 139(2) states that as on the date of appointment no audit firm having a
common partner or partners of the other audit firm, whose tenure has expired
in @ company immediately preceding the financial year, shall be appointed as
auditor of the same company for a period of five years.

Hence, as per the above provision, ML & Co. cannot be appointed as statutory
auditor of M/s. Global Ltd. during cooling period because CA. M was the
common partner in both the Audit firms. This prohibition is only for 5 years i.e.
upto year 2026. After 5 years, M/s. Global Ltd.is free to appoint ML & Co. as
its statutory auditors.

(3 Marks)

According to section 101(1) of the Companies Act, 2013, a general meeting of a
company may be called by giving not less than clear twenty-one days' notice
either in writing or through electronic mode in such manner as may be prescribed.

Also, it is to be noted that 21 clear days mean that the date on which notice is
served and the date of meeting are excluded for sending the notice.
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Further, Rule 35(6) of the Companies (Incorporation) Rules, 2014, provides that
in case of delivery by post, such service shall be deemed to have been effected - in
the case of a notice of a meeting, at the expiration of forty eight hours after the
letter containing the same is posted.

Hence, in the given question:

() A 21 days’ clear notice must be given. In the given question, only 19 clear days’
notice is served (after excluding 48 hours from the time of its posting and the day of
sending and date of meeting). Therefore, the meeting was not validly called.

(i) Asexplained in (i) above, notice falls short by 2 days.

(iiy The Companies Act, 2013 does not provide anything specific regarding the
condonation of delay in giving of notice. Hence, the delay in giving the notice calling

the meeting cannot be condoned.
(5 Marks)

(D)The situation asked in the question is based on the provisions related with the modes
of creation of agency relationship under the Indian Contract Act, 1872. Agency may
be created by a legal presumption; in a case of cohabitation by a married woman (i.e.
wife i s considered as an implied agent of her husband). If wife lives with her husband,
there is a legal presumption that a wife has authority to pledge her husband’s
credit for necessaries. But the legal presumption can be rebutted in the following
cases:

Where the goods purchased on credit are not necessaries.

Where the wife is given sufficient money for purchasing necessaries.

Where the wife is forbidden from purchasing anything on credit or contracting debts.
Where the trader has been expressly warned not to give credit to his wife.

If the wife lives apart for no fault on her part, wife has authority to pledge her husband’s
credit for necessaries. This legal presumption can be rebutted only in cases (iii) and (iv)
above.

Applying the above conditions in the given case M/s Rainbow Silks will succeed. It can
recover the said amount from Naresh if sarees purchased by Aarthi are necessaries for
her.

(4 Marks)

(E) Effect of usage: Usage or practice developed under the statute is indicative of the
meaning recognized to its words by contemporary opinion. A uniform notorious
practice continued under an old statute and inaction of the Legislature to amend the
same are important factors to show that the practice so followed was based on
correct understanding of the law. When the usage or practice receives judicial or
legislative approval it gains additional weight.

In this connection, we have to bear in mind two Latin maxims:
a. 'Optima Legum interpres est consuetude' (the custom is the best interpreter of the
law); and

b.'Contemporanea exposito est optima et fortissinia in lege' (the best way to
interpret a document is to read it as it would have been read when made).
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Therefore, the best interpretation/construction of a statute or any other document
is that which has been made by the contemporary authority. Simply stated, old
statutes and documents should be interpreted as they would have been at the time
when they were enacted/written.

Contemporary official statements throwing light on the construction of a statute
and statutory instruments made under it have been used as contemporanea
exposition to interpret not only ancient but even recent statutes in India.

(3 Marks)

ANSWER 4

(A) In accordance with the provisions of the Companies Act, 2013, as contained under section 134 (1),
the financial statement, including consolidated financial statement, if any, shall be approved by the
Board of Directors before they are signed on behalf of the Board by the chairperson of the
company where he is authorised by the Board or by two directors out of which one shall be
managing director, if any, and the Chief Executive Officer, the Chief Financial Officer and the
company secretary of the company, wherever they are appointed, or in the case of One Person
Company, only by one director, for submission to the auditor for his report thereon.
The Board'’s report and annexures thereto under section 134(3), shall be signed by its
Chairpersonofthecompany, if heisauthorized by the Board and where heis not so authorized,
shall be signed by at least two directors one of whom shall be a managing director or by the
director where there is one director.

In the given case, the Balance Sheet and Profit & Loss Account have been signed by Mr. X and
Mr.Y, the directors. In view of the provisions of Section 134 (1), the Managing Director, Mr. D
should be one of the two signatories. Since, the company has also employed a full- time
Secretary Mr. C, he should also sign the Balance Sheet and Profit & Loss Account. Therefore,
authentication done by two directors is notvalid.

In case of OPC, the financial statements should be signed by one director and hence, the
authentication is in order.

(6 Marks)

(B) (i) As per the provisions of Section 73(2) of the Companies Act, 2013 read with
Rule 3 of the Companies (Acceptance of Deposits) Rules, 2014, as amended by the
Companies (Acceptance of Deposits) Amendment Rules, 2016, a company shall
accept any deposit from its members, together with the amount of other deposits
outstanding as on the date of acceptance of such deposits not exceeding thirty five
per cent of the aggregate of the Paid-up share capital, free Reserves and securities
premium account of the company. Provided that a private company may accept
from its members monies not exceeding one hundred per cent of aggregate of the
paid up share capital, free reserves and securities premium account and such
company shall file the details of monies so accepted to the Registrar in such
manner as may be specified.

Therefore, the given statement of eligibility of ABC Private Ltd. to accept deposits
from its members to the extent of Rs. 50.00 lakh is True.

(i) A Government company is not eligible to accept or renew deposits under
section 76, if the amount of such deposits together with the amount of other
deposits outstanding as on the date of acceptance or renewal exceeds thirty five
per cent of the aggregate of its Paid-up share capital, free Reserves and securities
premium account of the company.
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Therefore, the given statement prescribing the limit of 25% to accept deposits is False.

(ii) According to the proviso to section 82(2) of the Companies Act, 2013, no notice
shall be required to be sent, in case the intimation to the Registrar in this regard
is in the specified form and signed by the holder of charge.

Hence, the given statement is True.

(iv) As per section 77 of the Companies Act, 2013, it shall be duty of the company
creating a charge within or outside India, on its property or assets or any of its
undertakings, whether tangible or otherwise and situated in or outside India, to
register the particulars of the charge signed by the company and the charge holder
together with the instruments, if any, creating such charge in such form, on
payment of such fees and in such manner as may be prescribed, with the registrar
within 30 days of creation. The Registrar may, on an application by the company,

allow such registration to be made within a period of three hundred days of such
creation on payment of such additional fees as may be prescribed.

Hence, the given statement is True.
(Imark * 4 parts = 4 Marks)

(C) Accordingtosection 9 ofthe Negotiable Instrument Act, 1881, "Holderindue course" means-
Oany person
Owho for consideration

Obecomes the possessor of a promissory note, bill of exchange or cheque (if payable to
bearer), or the payee or endorsee thereof,(if payable to order),

Obefore the amount mentioned in it became payable, and

Owithout having sufficient cause to believe that any defect existed in the title of the person
from whom he derived his title.

In the instant case, Mr. V draws a cheque of Rs. 11,000 and gives to Mr. B by way of gift.

()Mr. B is holder but not a holder in due course since he did not get the cheque for value and
consideration.

(ii) Mr. B’s title is good and bonafide. As a holder, he is entitled to receive Rs. 11,000 from
the bank on whom the cheque is drawn.
(4 Marks)

(D) Associated Words to be Understood in Common Sense Manner: When two words or
expressionsarecoupledtogetheroneof whichgenerally excludestheother, obviouslythe more
general term is used in a meaning excluding the specific one. On the other hand, there is the
concept of 'Noscitur A Sociis' ('it is known by its associates'), that is to say 'the meaning of a
word is to be judged by the company it keeps'. When two or more words which are capable
of analogous (similar or parallel) meaning are coupled together, they are to be understood in
their cognate sense (i.e. akininorigin, nature or quality). They take, asit were, their colour from
each other, i.e., the more general is restricted to a sense analogous to the less general. Itis a
rule wider than the rule of ejusdem generis, rather ejusdem generis is only an application of
the noscitur a sociis. It must be borne in mind that nocitur a sociis, is merely a rule of
construction and it cannot prevail in cases where it is clear that the wider words have been
deliberately used in order to make the scope of the defined word correspondingly wider.
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For example, in the expression 'commercial establishment means an establishment which carries
onany business, trade or profession’, the term 'profession’ was construed with the associated
words 'business' and 'trade’ and it was held that a private dispensary was not within the
definition. (Devendra M. Surti (Dr.) vs. State of Gujrat, AIR 1969 SC63 at 67).

(3 Marks)

ANSWER 5

(A) According to Section 46(1) of the Companies Act, 2013, ashare certificate onceissued under the
commonseal,ifany, ofthe companyorsigned bytwodirectors orbyadirectorandthe Company
Secretary, wherever the company has appointed a Company Secretary”, specifying the shares
held by any person, shall be prima facie evidence of the title of the person to such shares.
Therefore, in the normal course the person named in the share certificate is for all practical
purposes the legal owner of the shares therein and the company cannot deny his title to
the shares.

However, a forged transfer is a nullity. It does not give the transferee (Mr. B) any title to
the shares. Similarlyany transfer made by Mr. B(to Mr. C) will also not give agoodtitle tothe
shares as the title of the buyer is only as good as that of theseller.

Therefore, if the company acts on a forged transfer and removes the name of the real owner
(Mr. A) from the Register of Members, then the company is bound to restore the name of Mr.
A as the holder of the shares and to pay him any dividends which he ought to have received
(Barton v. North Staffordshire Railway Co.).

Inthe above case, ‘therefore, Mr. Ahastherightagainstthe companytogetthesharesrecorded
inhisname. However, neither Mr.Bnor Mr. Chave anyrights againstthe companyeventhough
they are bona fide purchasers.

However, since Mr. Aseems to be the perpetrator of the forgery, he will be liable both
criminally and for compensation to Mr. B and Mr. C.

(5 Mark)

(B) Doctrine of Indoor Management: According to this doctrine, persons dealing with the company
need not enquire whether internal proceedings relating to the contract are followed
correctly, once they are satisfied that the transaction is in accordance with the memorandum
andarticlesof association.

Stakeholders need not enquire whether the necessary meeting was convened and held properly
orwhethernecessaryresolutionwaspassedproperly. Theyareentitledtotakeitforgranted
that the company had gone through all these proceedings in a regular manner.

Thedoctrine helpstoprotectexternalmembersfromthe companyandstatesthatthepeople
are entitledtopresumethatinternal proceedingsareasperdocumentssubmitted withthe
Registrar of Companies.

Thus,

What happens internal to a company is not a matter of public knowledge. An outsider can only

presume theintentions ofacompany, but not know theinformation he/sheisnot privy to.

If not for the doctrine, the company could escape creditors by denying the authority of
officials to act on its behalf.
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In the given question, Mr.Tridev being a person external to the company, need not enquire
whether the necessary meeting was convened and held properly or whether necessary resolution
was passed properly. Eveniftheshareholders claimthatnoresolutionauthorizing the loan was
passed, the company is bound to pay the loan to Mr.Tridev.

(5 Marks)

(C) Provisions applicable to making of rules or bye-laws after previous publications
[Section 23 of the General Clauses Act, 1897]:

Where, by any Central Act or Regulation, a power to make rules or bye-laws is
expressed to be given subject to the condition of the rules or bye-laws being made
after previous publication, then the following provisions shall apply, namely:-

(1) Publish of proposed draft rules/ bye - laws: The authority having power to
make the rules or bye-laws shall, before making them, publish a draft of the
proposed rules or bye-laws for the information of persons likely to be affected
thereby;

(2) To publish in the prescribed manner: The publication shall be made in such
manner as that authority deems to be sufficient, or, if the condition with
respect to previous publication so requires, in such manner as the Government
concerned prescribes;

(3) Notice annexed with the published draft: There shall be published with the
draft a notice specifying a date on or after which the draft will be taken into
consideration;

(4) Consideration on suggestions/objections received from other authorities: T he

authority having power to make the rules or bye-laws, and, where the rules or
bye- laws are to be made with the sanction, approval or concurrence of
another authority, that authority also shall consider any objection or suggestion
which may be received by the authority having power to make the rules or bye-
laws from any person with respect to the draft before the date so specified;

(5)Notified in the official gazette: The publication in the Official Gazette of a rule
or bye-law purporting to have been made in exercise of a power to make rules or
bye- laws after previous publication shall be conclusive proof that the rule or
bye-laws have been duly made.

(4 Marks)

(D) Surety’s right to benefit of creditor’s securities: According to section 141 of the
Indian Contract Act, 1872, a surety is entitled to the benefit of every security which
the creditor has against the principal debtor at the time when the contract of
suretyship is entered into, whether the surety knows of the existence of such
security or not; and, if the creditor loses, or, without the consent of the surety,
parts with such security, the surety is discharged to the extent of the value of the
security.

In the instant case, C advances to B, Rs. 2,00,000 rupees on the guarantee of A. C
has also taken a further security for Rs. 2,00,000 by mortgage of B’s furniture
without knowledge of A. C cancels the mortgage. B becomes insolvent, and C sues
A on his guarantee. A is discharged from liability to the amount of the value of the
furniture i.e. Rs. 80,000 and will remain liable for balance Rs.1,20,000.

(3 Marks)
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Division B (MCQs)

Case Scenario 1

(A)i

(B) ii

(C) iii

Case Scenario 2

(A) i

(B) iv
(Q)ii
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